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Have a Great Contract to Begin With

LEWIS THOMASON

—
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s Pursuant to recent Tennessee case
law, you are a target for full damages
if something goes wrong with a home
purchase.

~_ *Many claims can be staved off with a
- good home inspection contract, which
~ we will talk about later.



Do Not Admit Liability

LEWIS THOMASON
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s Duty to permit insurance company to
investigate and defend claims

Duty to cooperate in defense
*Admission of liability makes defense
~__impossible
~ +Admission of liability can result in loss
- of coverage



Notify Your Professional
Liability Insurance Carrier
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KNOXVILLE
MEMPHIS

MSHULLE *Professional liability insurance is written
on a “claims made and reported basis”

*To be covered, the claim must be reported
while the policy is in force

Late reporting can prejudice defense of a
claim, and result in coverage issues



Maintain Your Relationship With The
Potential Claimant
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VENPHS *If the project was recently completed,

Y continue diligently to perform required
services, if possible. Fix the error, if
possible. Provide more evaluation, if
possible.

- °If you appear to “stonewall,” the Owner
~ will be motivated to retain counsel.

~ +Advise the Owner that you are
investigating the subject of the claim, but
~ avoid direct discussion of the matter, if
~ possible.
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Do Not Fire The Employees Or
Consultants Involved

—

*Everyone makes mistakes

*The professionals responsible for a
project are critical to the defense of
claims relating to the project

o|f a professional is fired, it appears
the firm has determined he is

- incompetent

A bitter ex-employee (who may be
willing to admit liability out of spite)

~ can be the claimant’s best witness



— If You Must Document The Facts,
Do So In A Letter To Your Attorney

LEWIS THOMASON
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*The attorney/client privilege can be
used to protect confidential
information

*To preserve the privilege, the letter
should not be shared with anyone
outside the firm

~ <The letter should recite that it is
prepared in anticipation of potential
litigation



Safeguard Your Report and

T Project Documentation

E"EE":"X":EE *Your Report, photographs and
correspondence can be critical to your
defense.

It looks suspicious if a home inspector loses
these documents or evidence.

*The ability to document the condition of
- the home at the time of inspection is
~ critically important. Get a good camera and
use it. A picture is worth a 1,000 words.




Do Not Demand Payment
Of Overdue Fees
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KoL ‘Fee disputes are one the most common

MEMPHIS

BN causes of Owner claims and lawsuits

Owner counterclaims often far exceed the
amount of the fee in dispute

*Exercise care in client selection

*Be prepared to walk away from unpaid
balances



Let your Attorney Do
The Talking
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i «“Admission against interest” is a common

pan: exception to the Hearsay Rule

*Your attorney is not a witness, and is not

expected to have detailed knowledge of the
facts

*Attorneys are skilled at obtaining admissions of
liability
*Your attorney can take a “hard” position without

necessarily jeopardizing your relationships with
the other parties



EIGHT TIPS
FOR SURVIVING CLAIMS

LEWIS THOMASON
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VENPHS 1. Have a great contract to begin with
2. Do Not Admit Liability

3. Notify Your Professional Liability
Insurance Carrier

3. Maintain Your Relationship With The
Potential Claimant

4. Do Not Fire The Employees Or
Consultants Involved



EIGHT TIPS
T FOR SURVIVING CLAIMS

LEWIS THOMASON
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MENPHS 5. If You Must Document The Facts, Do So In
T A Letter To Your Attorney

6. Safeguard Your Report and Project
Documentation

/. Do Not Demand Payment Of Overdue
Fees

8. Let your Attorney Do The Talking



And Subscribe!!!

TENNESSEE CONSTRUCTION LAWYERS

News and Thoughts on the Construction Industry from:

____/ CONSTRUCTION LAWATTORNEYS ~ LEWIS THOMASON

KNOXVILLE | MEMPHIS | NASHVILLE

www.risk-strategies.com
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e Types of Dispute Resolution

5]

_Informal Negotiation

/
[
=

: Mediation

/
=
=

_ Litigation

5]

Arbitration
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UENPHS Informal Negotiation

NASHVILLE

w_Often most helpful when problems arise and are identified
during the pendency of the project.

@ Agreeing to resolve a problem before it metastasizes can
save all parties significant litigation dollars.

Solving construction problems via informal negotiation can
also save business relationships and cement future
partnerships or collaborations.

'w_Even after the completion of a project, this mechanism for
resolving disputes should be considered, particularly if the
source of the problem can be objectively verified.
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m Formal process in which the parties to a dispute
present their respective positions to a third person that

attempts to help the parties reach a mutually
satisfactory solution.

Mediation provisions are favored and enforced by all
Courts in Tennessee.

B For better or ill, mediation i1s the modern trend in
dispute resolution.

-
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iets 3 Mediation: Pros

1=

~ Completely voluntary, unless ordered by the court.

/
I

Process 1s less confrontational or adversarial than
standard litigation.

_ Parties are more likely to be able to continue a
business relationship. Sometimes mediations end in a
warm handshake.

/
(5]

1=

Anything said during mediation is inadmissible 1n a
future proceeding with very limited exceptions.

-
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o 3 Mediation: Cons

Mediation is non-binding, so there 1s no guarantee of
a resolution.

=]

m Although the best mediators will “press” parties into
/looking at their case through the lens of reality, a
mediator does not have authority to render a decision
or to compel any of the parties to do anything.

-~

=

Sometimes mediation takes place without the benefit
of full understanding of facts or discovery, which can
helpful or hurtful depending on the situation.

-~
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(4
=

Mediation 1s the last time that the parties control the
outcome of their dispute.

/
5]

~Sometimes parties waste time at the beginning of
mediation by angering the other side.

/
(5]

Sometimes parties and/or their attorneys don’t
‘understand the 10,000-foot view of their case, which
means that they overestimate the value of their case or
the strengths of their defenses. This can lead to
devastating outcomes at a trial.
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e Litigation — Where To File Suit

If a dispute arises that cannot be resolved by negotiation
or mediation, and there i1s no arbitration provision in the
agreement, then the only alternative 1s to file suit in the
court system. The first issues which must be addressed
are:

(1) What court the lawsuit will be filed.

(2) The choice of which court will usually be determined by
the construction claims, and attorney’s impressions of the local

federal and state court systems. A
- 2,
Ay
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VENPHS Litigation — Jury Or No Jury

NASHVILLE

Almost no construction attorney would prefer to have a jury
decide a construction case. An exception might be a straight-
forward house case with a sympathetic Plaintiff.

/
=]
\

It’s usually a gamble to demand a jury in a construction case
because the issues are likely to be numerous and/or complex.

/
=]
\

Attorneys will spend most of their time attempting to educate the
jury and carefully going through the evidence while at the same

time trying not to bore the jurors.
A
'
Ay

/
=]
\
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AASHVILLE Litigation: Pros

Litigation 1s the cornerstone of our adversarial
judicial system, and its procedures are designed to
produce the most accurate and fair outcome.

@ The Rules of Civil Procedure and Rules of Evidence
are designed to allow adequate discovery and insure
fairness in the types of evidence that are used at trial.

(4
=

Having a skilled attorney may provide one side of a
lawsuit with an advantage that would not otherwise be
available 1f the matter were resolved by other means.
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s Litigation: Cons

The detail and thoroughness of litigation often mean
that it 1s time-consuming, expensive, and can be
utilized only with sophisticated legal counsel.

® As a result, a system designed to produce accuracy
becomes a luxury affordable to the few and efficient
only in large cases.

In certain jurisdictions it can take years for the case to
simply move through the docket to the point that the

trial court will have the trial. ,: G‘
A
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5]

Because litigation is so time consuming and also because there is
a “winner” and “loser” it may be difficult, if not impossible, to a
maintain business relationship after litigation.

5]

~Even a judgment is not “final” until all appellate review is
exhausted. In Tennessee, the losing party has an automatic right
of review of any judgment rendered by a court of record.

5]

Losing parties may also request that the Tennessee Supreme
Court review their case.

Collection on a judgment is often more difficult than obtaining

" the judgment itself. ; Q
RN 4

5]

-
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it Arbitration: Overview

Arbitration 1s a creature of contract.

-

As with mediation, many construction and design
contracts contain arbitration provisions, such as AIA
A201 — 2007 General Conditions.

-

Also, like mediation provisions, arbitration provisions
are favored and enforced by courts in Tennessee.

Most construction attorneys are familiar with
arbitration and understand 1ts nuances.

-
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iets Arbitration: Overview

Most states, including Tennessee, require by statute
that parties to a construction contract arbitrate their
dispute 1f there 1s an arbitration provision in the

agreement. T.C.A. § 29-5-101, et seq.

=

-

The modern trend in the construction industry is to

~include a standard arbitration provision in agreements
between parties, primarily because arbitration 1is
viewed as less formal, expensive, or time consuming
than litigation.
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Parties to an arbitration are able to select the decision
maker, usually one who is especially familiar with the
subject matter of the dispute and industry practices.

/
=

Both arbitration and mediation allow the parties
flexibility in setting the ground rules for the proceeding,
eliminating a number of time-consuming formalities.

/
=

L Key distinction 1s that the result of an arbitration is
usuallv fully binding, not merely advisory like
mediation.
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e 3 Arbitration: Pros

=

“Litigation-lite”

(4
5]

_ Arbitration hearings typically take place much
sooner than would a trial.

_An arbitrator may be selected who has knowledge
of construction that make he or she a better person
to decide the 1ssues involved than a trial court judge.

(4
5]
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s Arbitration: Cons

Absence of appellate review in arbitration can be a
drawback or a blessing.

/
E
\

Given the lack of oversight, arbitrator can disregard
established legal principles and be carried away with
essentially unfettered discretion.

EI

Arbitrators have a reputation for “splitting the
baby 7

A simple statement of damages awarded to a party
may be the closest one gets to a written ruling and/
or explanation for decision.
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(4
=

Hearsay is frequently admissible in arbitrations.

J(
5]

Arbitrator has leeway in conducting the proceeding
and evidentiary standards are at his/her discretion.

/
5]

~While arbitrator may understand construction issue,
he or she may not have enough legal familiarity to
properly apply the facts to the law.

(4
=

® An attorney skilled in the Rules of Evidence will
have his or her hands tied, which may affect the
ultimate outcome of the case.
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Agreements to Submit to Arbitration -
Jurisdiction

Tennessee Code Annotated § 29-5-302:
a) A written agreement to submit any existing controversy to
arbitration or a provision in a written contract to submit to
arbitration any controversy thereafter arising between the parties
is valid, enforceable and irrevocable save upon such grounds as
exist at law or in equity for the revocation of any contract;
provided, that for contracts relating to farm property, structures
or goods, or to property and structures utilized as a residence of a
party, the clause providing for arbitration shall be additionally
signed or initialed by the parties.



m Dispute Resolution:
2 "1Pros, Cons & Pitfalls —

WWW.LEWISTHOMASON.COM www.lewisthomason.com
KNOXVILLE

MEMPHIS
NASHVILLE

Constructlon Industry Rules

« AAA has three
procedures or “tracks.”

. Regutalft’rack procedures
’- Fast t ;ack procedures

\ . Pﬁﬁb%dures for large,
I\ commex construction
dlsputes
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AlA Construction ndustry Rules:

1. Total of all claims less than $75,000 exclusive of
claim interest, attorney fees, arbitration fees and
costs.

2. 45-day “time standard” for completion of
arbitration process.

3. Expedited arbitrator appointment process

4. Cases involving $10,000 or less typically decided
on a documents-only basis.

5. Single day of hearing in most cases.
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1. Involves claims of at least $1,000,000 exclusive of claim
interest, attorney fees, arbitration fees and costs.

2. Mandatory preliminary hearing with the arbitrators (may be
conducted by phone).

3. Broad arbitrator authority to order and control discovery,
including depositions, but if no agreement — maybe no
depositions.

4. Presumption that hearings will proceed on a consecutive or
block basis, not consecutive days or weeks.

5. A*reasoned” award is given unless the parties agree otherwise.
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(1) Any claim, dispute or other matter in question arising out
of, or related to, this Agreement shall be subject to
binding arbitration pursuant to the provisions of the
Federal Arbitration Act and enforceable in any court
having jurisdiction thereof;

(2) Unless the parties agree otherwise in writing to private
arbitration within fourteen (14) calendar days of a written
demand for arbitration served by one party on the other
party, the Arbitration shall be administered by the
American Arbitration Association pursuant to its
Construction Industry Rules then in effect except as
modified herein.
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s Sample Arbitration Provisions:
(3) Prior to an arbitration hearing on the merits of the parties
claims, the parties shall endeavor to resolve all disputes
by mediation in accordance with the Construction
Industry Mediation Rules of the American Arbitration
Association then in effect, unless otherwise agreed in
writing.

(4) The parties shall be entitled to obtain discovery of all
potentially relevant documents and the amount and
elements of all claims and/or defenses in any arbitration.
All documents and claims/defenses shall be exchanged at
least 45 days prior to any hearing on the merits.
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Ui Sample Arbitration Provisions:
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(5) In addition, if the aggregate of all claims between the
parties exceeds $50,000, the parties shall be entitled to
discovery depositions not to exceed four (4) fact witness
depositions per party plus the deposition(s) of any expert
or opinion testimony witnesses.

(6) The arbitrator(s) shall be a licensed attorney in the
project state jurisdiction and shall have at least ten (10)
years’ experience in construction dispute resolution.

[Why lawyers? Increase predictability of hearing result. |
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(7) Any dispute(s) involving aggregate claims exceeding
$300,000 shall be decided by the unanimous decision of
three (3) arbitrators unless otherwise resolved.

(8) Other parties to the Project who are involved in
disputed common questions of law or fact may be joined
in arbitration with the parties to this Agreement.

(9) The venue for any arbitration shall be County,
Tennessee and the laws of the State of Tennessee,
including federal law as may be applicable, shall apply
for any project located in the State of Tennessee.




Dispute Resolu.tlon:
LEWIS THOMASON PrOS, Cons & P-Itfalls " o

WWW.LEWISTHOMASON.COM

www.lewisthomason.com

KNOXVILLE

e Sample Arbitration Provision
(10) The arbitrator and mediator fees/costs shall be shared
equally by the parties.

(11) All pertinent statutes of limitation and repose are
applicable to all claims subject to this Agreement.

(12) The parties, by written agreement, may modify these
p y g y y
provisions
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e onciusion
Litigation Arbitration
Speed Slow Variable Fast
Finality/Binding Result Yes, Appeal Possible Extremely None, without settlement
Expense High Variable Lowest
Value As Precedent High Slight, if any None
Evidentiary Standards High Low to Moderate None
Technical Expertise of . . .
Fact Finder Varies Greatly High High
Quality .Of Factual Varies Greatly Unfettered Varies Slightly
Evaluation
Quality .Of Legal High Varies, Few Constraints Varies, Few Constraints
Evaluation
Possibility of Appeal Yes Almost None Not Applicable
Confidentiality Minimal Private Private

42
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